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amount equal to the withholding tax
liability of the employer, which is lim-
ited to 25 percent of the amount sup-
plied by him, would remain $250. How-
ever, if the employer makes another
payment of $200 which is applied to his
liability for the withholding taxes, the
lender’s liability under section 3505 at-
tributable to the withholding taxes is
reduced by $175 ($225 less $50 (the
amount by which the employer’s liabil-
ity exceeds the lender’s liability after
application of the limitation)). Thus,
after the second payment by the em-
ployer, the lender’s liability under sec-
tion 3505(b) is $75 ($250 less $175), plus
interest due on the underpayment for
the period of underpayment, to a max-
imum of $250, 25 percent of the funds
supplied.

(3) Extensions of the period for collec-
tion. Prior to the expiration of the 10-
year period for collection after assess-
ment against the employer, the lender,
surety, or other third party may agree
in writing with the district director,
service center director, or compliance
center director to extend the 10-year
period for collection. The period so
agreed upon may be extended by subse-
quent agreements in writing made be-
fore the expiration of the period pre-
viously agreed upon. If any timely pro-
ceeding in court for the collection of
the tax and any applicable interest is
commenced, the period during which
such tax and interest may be collected
shall be extended and shall not expire
until the liability for the tax (or a
judgment against the lender, surety, or
other third party arising from such li-
ability) is satisfied or becomes unen-
forceable.

(e) Returns required by employers and
statements for employees. This section
does not relieve the employer of the re-
sponsibilities imposed upon him to file
the returns and supply the receipts and
statements required under subchapter
A, Chapter 61 of the Code (relating to
returns and records).

(f) Time when liability arises. The li-
ability under section 3505 and this sec-
tion of a lender, surety, or other person
paying or supplying funds for the pay-
ment of wages is incurred on the last
day prescribed for the filing of the em-
ployer’s Federal employment tax re-
turn (determined without regard to
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any extension of time) in respect of
such wages.

(g) Effective date. These regulations
are effective on August 1, 1995.

[T.D. 7430, 41 FR 35175, Aug. 20, 1976, as
amended by T.D. 8604, 60 FR 39110, Aug. 1,
1995]

§31.3506-1 Companion sitting place-
ment services.

(a) Definitions—(1) Companion Ssitting
placement service. For purposes of this
section, the term ‘‘companion sitting
placement service’’ means a person
(whether or not an individual) engaged
in the trade or business of placing sit-
ters with individuals who wish to avail
themselves of the sitters’ services.

(2) Sitters. For purposes of this sec-
tion, the term ‘‘sitters’” means individ-
uals who furnish personal attendance,
companionship, or household care serv-
ices to children or to individuals who
are elderly or disabled.

(b) General rule. For purposes of sub-
title C of the Internal Revenue Code of
1954 (relating to employment taxes), a
companion sitting placement service
shall not be treated as the employer of
its sitters, and the sitters shall not be
treated as the employees of the place-
ment service. However, the rule of the
preceding sentence shall apply only if
the companion sitting placement serv-
ice neither pays nor receives (directly
or through an agent) the salary or
wages of the sitters, but is com-
pensated, if at all, on a fee basis by the
sitters or the individuals for whom the
sitting is performed.

(c) Individuals deemed self-employed.
Any individual who, by reason of this
section, is deemed not to be the em-
ployee of a companion sitting place-
ment service shall be deemed to be self-
employed for purposes of the tax on
self-employment income (see sections
1401-1403 and the regulations there-
under in Part 1 of this chapter (Income
Tax Regulations)).

(d) Scope of rules. The rules of this
section operate only to remove sitters
and companion sitting placement serv-
ices from the employee-employer rela-
tionship when, under §§31.3121(d)-1 and
31.3121(d)-2, that relationship would
otherwise exist. Thus, if, under
§§31.3121(d)-1 and 31.3121(d)-2, a sitter is
considered to be the employee of the
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individual for whom the sitting is per-
formed rather than the employee of the
companion sitting placement service,
this section has no effect upon that
employee-employer relationship.

(e) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. X is an agency that places baby-
sitters with individuals who desire baby-
sitting services. X furnishes all the sitters
with an instruction manual regarding their
conduct and appearance, requires them to
file semimonthly reports, and determines
the total fee to be charged the individual for
whom the sitting is performed. Individuals
who need a babysitter contact the agency,
are informed of the charges, and, if agree-
ment is reached, a sitter is sent to perform
the services. The sitter collects the entire
amount of the charges and remits a percent-
age to X as a fee for the placement. X is a
companion sitting placement service within
the meaning of paragraph (a)(1) of this sec-
tion. Therefore, since the agency does not
actually pay or receive the wages of the sit-
ters, X is not treated as the employer of the
sitters for purposes of this subtitle. The sit-
ters are deemed to be self-employed for the
purpose of the tax imposed by section 1401.

Example 2. Assume the same facts as in ex-
ample 1, except that the individual for whom
the sitting is performed pays to X the entire
amount of the charges. X retains a percent-
age and pays the difference to the sitter.
Since X actually receives and pays the wages
of the sitters, X is the employer of the sit-
ters.

Example 3. As a service to the community
a neighborhood association maintains a list
of individuals who are available to babysit.
Parents in need of a sitter contact the asso-
ciation and are provided with a list of names
and telephone numbers. The association
charges no fee for the service and takes no
action other than compiling the list of sit-
ters and making it available to members of
the community. Issues such as hours of
work, amount of payment, and the method
by which the services are performed are all
resolved between the sitter and parent. A, a
parent, used the list to hire B to sit for A’s
child. B performs the services four days a
week in A’s home and follows specific in-
structions given by A. Under §31.3121(d)-1, B
is the employee of A rather than the em-
ployee of the neighborhood association. Con-
sequently, this section does not apply and B
remains the employee of A.
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(f) Effective date. This section shall
apply to remuneration received after
December 31, 1974.

(Secs. 3506 and 7805 of the Internal Revenue
Code of 1954; 91 Stat. 1356 (26 U.S.C. 3506); 68A
Stat. 917 (26 U.S.C. 7805))

[T.D. 7691, 45 FR 24129, Apr. 9, 1980]

§31.3507-1 Advance payments of
earned income credit.

(a) General rule—(1) In general. Every
employer paying wages after June 30,
1979, to an employee with respect to
whom an earned income credit advance
payment certificate is in effect must,
at the time of paying the wages, also
pay the employee the advance earned
income credit amount of that em-
ployee. For the purposes of applying
this section and §31.3507-2—

(i) In the case of an individual who
receives wages which are subject to in-
come tax withholding, the term ‘‘em-
ployee” has the same meaning as set
forth in section 3401(c) and the regula-
tions thereunder, and the term
“wages’ has the same meaning as set
forth in sections 3401(a) and 3402(e) and
the regulations under those sections;
and

(ii) In the case of an individual who
does not receive wages which are sub-
ject to income tax withholding, but
who receives wages which are subject
to employee FICA taxes, the term ‘‘em-
ployee” has the same meaning as set
forth in section 3121(d) and the regula-
tions thereunder and the term ‘‘wages”
has the same meaning as set forth in
section 3121(a) and the regulations
thereunder.

An individual not having wages subject
to either income tax withholding or
employee FICA taxes is not entitled to
advance payments of the earned in-
come  credit. Moreover, notwith-
standing paragraph (a)(1)(i) and (ii) of
this section, employers are not re-
quired to pay advance earned income
credit amounts to agricultural workers
paid on a daily basis. For this purpose
an ‘‘agricultural worker” is an em-
ployee who performs ‘‘agricultural
labor’’, as that term is defined in sec-
tion 3121(g) and the regulations there-
under.
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